
































F. Informational Material of Unexceptional Value 

The exception for "informational material of unexceptional value ... MiM. Stat. §§ I 0A.071 . 
subd. 3 (a)(6): 471.895, subd. 3 (a)(6) (l994). was designed to save papers. pamphlets. and 
brochures. but not to permit gifts of expensive books. such as might add elegance to a coffee table. 

The Ethical Practices Board has advised that providing officials with a periodical publication 
on public policy issues related to transportation falls within this exception, as well as within the 
exception for services to assist an official in the performance of official duties. Eth. Prac. Bd. Op. 
No. t 56 ( 1994). The aMual membership directory of the Minnesota Broadcasters Association. Eth. 
Prac. Bd. Op. No. 204 ( 1995), and a black and white calendar containing informational material and 
selling for $5, Eth. Prac. Bd. Op. No. 226 ( 1996). a.re within the exception. 

Gifts of the following publications have been foWld by the Board to be prohibited: copies of 
the MiMesota Medical Association's monthly journal and twice-monthly newsletter, Eth. Prac. Bd. 
Op. No. 167 (1994): a book, Tht Parental Alitnatlon Syndrom~. intended to give legislators 
information about forthcoming legislative proposals on family law, Eth. Prac. Bd. Op. No. 200 
( 1995)~ and a "Tax Guide for Minnesota Legislators," intended to help legislators compile their own 
income taxes, Eth. Prac. Bd. Op. No. 203 ( 1995). 

G. Food or Bennin Given ln Connection wltb • Speecb 

A s discussed earlier, the exemption for food or a beverage given at a reception. meal. or 
meeting away from the recipient's place of work by an organization before whom the recipient 
appears to make a speech or answer questions as pan of a program is quite narrow. It docs not have 
a dollar threshold, such as $3 or $5, beneath which gifts offood and beverages arc pennincd. h .iocs 
not permit gifts of food and beverages to all the members of a legislative body just because all the 
members a.re given the same gift. And. it does not pcnnit a gift of expenses for travel and lodging, 
even for an official who appears before an organization to make a speech or answer questions as part 
of a program. Each of those broader exemptions was considered during the legislative process, but 
none of them made it into the final bill. 

Complimentary breakfasts given to legislators who appear at the Twin West Chamber of 
Commerce meetings to speak or respond to questions as pan of a program have been approved. Eth. 
Prac. Bd. Op. No. 153 (1994). 

Meals and lodging provided to officials who participate in workshops where all participants 
provide each other with advice. consultation, and information. and answer each other's questions, 
arc not exempt. Eth. Prac. Bd. Op. No. 155 (1994). Nor are food and beverages provided as part 
of a program where legislators simply mingle with their constituents and respond to their ~ucstions, 
Eth. Prac. Bd. Op. No. 167 (1994), or :.it with their constituents during dinner, Eth. Prac. Bd. Op. 
No. 185 ( t 994 ). Complimentary breakfasts in conjW1Ction with a trade show, where officials <.io not 
make a speech or answer questions as pan of a program, a.re clearly not exempt, and the person who 
asked about them was rcminde.:i by the Ethical Practices Board of the Board's many previous 
answers to similar questions. Eth. Prac. Bd. Op. No. 183 (1994). A meal provided while an 
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organimtion distributes a brochure and explains its legislative priorities is not exempt. Eth. Prac. 
Bd. Op. No. 193 ( 1994 ). 

H. Gifts to Group, of Nonofflcial1 

I. Gift, not related to the offlci•I'• position 

The prohibitions in the new law do not apply if the gift is given .. because of the recipient's 
membership in a group, a majority of whose members arc not officials, and an equivalent gift is 
given to the other members of the group." MiM. Stat. §§ 1 0A.071. subd. 3 (b)( l ); 4 7 t .895, subd. 
3 (b)(l) (1994). This is an attempt to provide an exemption for gifts that are not related to the 
recipient's position as a public official but given for some other reason. The requirements for 
membership in a group of nonofficials and for an equivalent gift to be given to those other members 
of the group arc attempts to provide proof that the gift was not related to the official's public 
position. 

Because the law uses on objective test, rather than a subjective one, it is necessary to meet 
the objective requirement of membership in a group, rather than showina subjective evidence of the 
giver's intent. A "group" must have certain incidents of fonnality or orpnization, such as a name, 
an orpnizational structure, meetings, and business to conduct. Bein& a Conner member of a law finn 
does not constitute membership in a "group." Eth. Prac. Bd. Op. No. 220 ( 1995). 

There is no exception for a gift by a lobbyist principal to an official simply because the gift 
is unrelated to the official's position. Even when the gift clearly relates to the needs of the private 
employer of the official, Eth. Prac. Bd. Op. No. 174 (1994), or the private employer of the official' s 
spouse, Eth. Prac. Bd. Op. No. 164 (1994), the official must pay for any benefits received from a 
lobbyist principal. 

A lobbyist may not host a baby shower for an official, since that would involve the lobbyist 
giving the official refreshments and a gift for the baby and askina those attending the shower to give 
the official gifts for the baby. Eth. Prac. Bd. Op. No. 232 ( 1996). 

l. Social sifts 

The exception for gift given because of membership in a group should apply to a company 
social event that a public official attends as the spouse of a company employee. Where tht: group 
invited consists of company employees and their spouses, and a majority of the group arc not public 
officials, any gift aiven to all the invitees should be considered exempt. since it is not related to the 
official' s public position. 

In one of its early decisions, the Ethical Practices Board said that an official who 
accompanies the -official's spouse to a social event sponsored by the spouse's employer must pay 
for any benefit received from the employer if the employer is a lobbyist principal. Eth. Prac. Bd. Op. 
No. 164 ( 1994). More recently, however, the Board has said that an official who accompanies the 
official' s spouse on a trip for two paid for by the spouse's employer as a reward for outstanding 
performance need not pay for the benefit received, since the trip is a form of compensation to the 
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employee and the law docs not prevent the employee from sharing the compensation with the 
oft1cial. Eth. Prac. Bd. Op. No. ::?:?9 CI 996 ) . 

.3. National conferences 

A second kind of problem arises when state-level otlicials from MiMesota auend a national 
meeting with their counterpans from other states. At that kind of meeting. although it is rela~ed to 
the official's public position, a majority of the group will usually not be ''officials" within the 
meaning of the new law. This is because the definition of .. official" in § I0A.071, subd. 2(c). refers 
to specific MiMesota offices. not to official positions generally. So a gift to all attendees at the 
meeting, even one from a corporation listed as a lobbyist principal in Minnesota, will be to a group, 
·•a majority of whose members are not officials," and thus within the letter of this exemption. The 
exemption makes sense. If the group were Minnesota officials, we might expect them to change the 
arrangements for the meeting, so th.at no gifts would be given. But a national group may not have 
the same freedom to change to actommodate MiMesota officials, and it is better to tolerate the 
occasional gift than to foreclose r,ttendance at national meetings. 

The Ethical Practices Board, however, has advised to the contrary. It has found that the 
Executive Committee of the National Conference of 3tate Legislatures is not a "group" within the 
meaning of the statute, and that any food and beverages given to its members by Minnesota lobbyist 
principals must be paid for by any Minnesota officials who accept them. Eth. Prac. Bd. Op. No. 173 
( 1994 ). M iMCsota officials still attend the diMers, but pay for any food and beverages donated by 
corporations that lobby in MiMesota. The Board has also advised that, where the registration fee 
for the annual meeting of the Midwestern Legislative Conference of the Council of State 
Governments was subsidized by contributions from MiMCsota lobbyist principals. Minnesota 
registrants could not accept this "gift" :Jf a reduced regis~t' JR fee. See Eth. Prac. Bd. Op. No. 175 
(1994). Accord, Eth. Prac. Bd. Op. No. 179 ( 1994 ). MiMcsota officials still attend the conferences, 
but pay a higher regb:ration fee. 

~ 

4. Gifts available to tbe p• bllc 1e• enlly 

Simply making a gift available to the public generally, as when the MiMesota Medical 
Association makes food and beverages, blood pressure screePing, and skin cancer screening 
available in the capitol to anyone who appears, is not sufficient to bring it within the exemption for 
gifts given to a group, a majority of whose members are not officials. Eth. Prac. Bd. Op. No. 167 
(1994). 

5. Groups round exempt 

The groups of nonofficials that the Board has fowxt to fall within this exception include the 
following: the board of directors of a local credit union that provides free travel, lodging. and meals 
to those board members who attend board meetin1s, Eth. Prac. Bd. Op. No. 190 (1994); an advisory 
council to Blue Cross Blue Shield of Minnesota that provides meals and reimburses travel costs to 
its members, Eth. Prac. Bd. Op. No. 210 (1995); and a lobbying organization that reimburses 
members of its board of directors for their expenses incurred on behalf of the organization. Eth. 
Prac. Bd. Op. No. 234 (1996). 
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I. Gifts by Family Memhen 

The exception for gifts .. by a lobbyist [or interested person] who is a member of the family 
of the recipient. w,Jess the gift is given on behalf of someone who is not a member of that family," 
Minn. Stal. §§ I0A.071. subd. 3 (b)(2); 471.895. subd. 3 (b)(2) (1994), is designed to address the 
problem of a public official whose spouse is a lobbyist and to permit the spouse to give the public 
official normal family gifts. "Family" is not defined in the law, and could either be narrowly 
construed as the members of a single household or broadly construed as all the blood relatives of a 
common ancestor. See BLACK' S LAW DICTIONARY 727-31 (-ith ed. 1957); A~ERICAN HERITAGE 
DICTIONARY 488 (2d col. ed. 1982). The Ethical Practices Board has not yet had to construe it either 
way in an advisory opinion and has declined to define it by rule. 

VI. Enforcement 

A. St•te Offlclall 

1. f "•·c .. 1apdoa by tbe Ethical Pnctka Board 

Preexistina-existing law in chapter I 0A authorizes the Ethical Practices Board to "investigate 
any alleged violation of this chapter .... 

. . . (A]fter the board makes a finding of probable cause the board shall report that finding to the 
appropriate law en for ·1ment authorities." MiM. Stat. § I 0A.02, subd. 11 . 

2. Vlolatto• ii • ot a crime 

"Unless otherwise provided. a violation of sections 1 0A.02 to t 0A.34 is not a crime." MiM. 
Stat. § I0A.34, subd. 3. There is no civil fine or penalty for violating the gift ban, but the board or 
a county attorney may seek an injunction in the district coun to restrain its violation. MiM. Stat. 
§ I0A.34, subd. 2. Eth. Prac. Bd. Op. No. 217 (199S). 

3. Advisory opilliou 

"The board may issue and publish advisory opinions on the requirements of this chapter 
based on real or hypothetical situations." MiM. Stat.§ IOA.02, subd. 12. 

B. Local Offlciall 

l. Violatio• ii a misdemeanor 

The jurisdiction of the Ethical Practice, Board docs not extend beyond chapter I0A. some 
other enforcement mechamsm is needed for the local officials covered by § 471 .895. That 
enforcement mechanism is the general criminal law. "When the performance of any act is prohibited 
by a statute, and no penalty for the violation of the same shall be imposed in any statute. the doing 
of such an act shall be a misdemeanor." MiM. Stat. § 645.241. 
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This general criminal statute may not be as significant as it seems. My colleague who served 
as Senate Counsel for the Comrninee on Crime Prevention told me it was her understanding that no 
one has ever been prosecuted under this ,llencral criminal penalty. First, because many prosecutors 
arc not a"are of this general law. since it is outside the criminal code in chapter 609. Second, they 
may feel more comfonable relying on more specific statutes that specify the elements of the crime 
and provide a specific level of punishment. 

2. Pro1tcution of misdemnnon 

Within incorporated municipalities. prosecution of misdemeanors is nonnaJly handled by the 
city attorney. In other areas. it is done by the county attorney. 

3. Possible amendment 

After the gift ban left the Senate Committee on Ethics and Campaign Reform, there was 
some discussion of broadening the authority of the Ethical Practices Board to include violations of 
the gift ban by local officials and to eliminate the possibility of criminal prosecution. An 
amendment was included in the campaip finance reform bill, S.F. No. 943, that would have made 
that change. S.F. No. 943 passed out of committee but was never taken up on the Senate floor. In 
the 1995 session, a similar amendment was included in S.F. No. 339, which passed the Scna1e in the 
regular session but was returned to committee in the House when it was left on General Orders at 
the end of the ~sion. 

During the special session of 1995, after Senator Marty had negotiated a compromise bill 
with Representative David Bishop, the Senate passed S.F. No. 2. The compromise bill would have 
replaced the criminai penalty for local officials with a civil penalty imposed by the district court in 
a civil action brought by the ceunty anomcy. The penalty would have been up to $ l 00 for the first 
offense and up to $500 for a subsequent offense. 1 he House refused to consider the bill. 

During the 1996 session, negotiations continued on amendments to S.F. No. 3 39 in the House 
that would be similar to the compromise proposed in S.F. No. 2. The bill was returned to the 
Committee on Ethics, which reported it out to pass as amended purstWtt to the compromise, but the 
bill was never considered on the House floor. 

VII. E1t1mpla 

A. Scbladler's Lilt 

8. The Distinpilbecl Gentle••• 
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APPENDIX 

Minn. Stat.§ l 0A.071 CERTAIN GIFTS BY LOBBYISTS AND PRINCIPALS PROHIBITED. 

Subdivision 1. Definitions. (a) The definitions in this subdivision apply to this section. 
(b) "Gift" means money. real or personal propcny, a service, a loan. a forbearance or forgiveness 

of indebtedness, or a promise of future employment, that is given and received without the giver 
receiving consideration of equal or greater value in return. 

(c) "Official" means a public official. an employee of the legislature, or a local official of a 
metropolitan governmental unit 

Subd. 2. Prohibition. A lobbyist or principal may not give a gift or request another to give a gift 
to an official. An official may not accept a gift from a lobbyist or principal. 

Subd. 3. E,cceptions. (a) The prohibitions in this section do not apply if the gift is: 
(I) a contribution as defined in section l0A.01, subdivision 7; 
(2) services to assist an official in the perfonnance of official duties, includina but not limited to 

providina advice, consultation, information. and communication in connection with legislation. and 
services to constituents; 

(3) services of insignificant monetary value; 
(4) a plaque or similar memento recognizing individual services in a field of specialty or to a 

charitable cause; 
(S) a trinket or memento of insianificant value; 
(6) infonnational material of une,cceptional value: or 
(7) food or a beverage given at a reception. meal, or meeting away from the recipient's place of 

work by an oraaniz.ation before whom the recipient appears to make a speech or answer questions 
as part of a prosram. 

(b) The prohibitions in this section do not apply if the gift is given: 
( l) because of the recipient's mcmbenhip in a group, a majority of whose members are not 

officials, and an equivalent gift is given to the other members of the group; or 
(2) by a lobbyist or principal who is a member of the family of the recipient, unless the gift is 

given on behalf of someone who is not a member of that family. 
HIST: 1994 c 377 s S 
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Minn. Stat.§ 471.895 CERTAIN GIFTS BY INTERESTED PERSONS PROHIBITED. 
Subdivision I . Definitions. (a) The definitions in this subdivision apply to this section. 
(b) ·•Gift" has the meaning given it h section IOA.071, subdivision I. 
(c) "Interested person" means a person or a representative of a person or association that has a 

direct financial interest in a decision that a local official is authorized to make. 
(d) "Local official" means an elected or appointed official of a county or city or of an agency. 

authority, or instrumentality of a county or city. 
Subd. 2. Prohibition. An interested person may not give a gift or request another to give a gift 

to a local official. A local official may not accept a gift from an interested person. 
Subd. 3. Exceptions. (a) The prohibitions in this section do not apply if the gift is: 
(I) a contribution as defined ins, .ion 21 IA.01, subdivision 5; 
(2) services to assist ai. official in the perfonnance of official duties, including but not limited to 

providing advice, consultation, infonnation, and communication in coMection with legislation. and 
services to constituents; 

(3) services of insignificant monetary value; 
( 4) a plaque or similar memento recognizing individual services in a field of specialty or to a 

charitable cause; 
(5) a trinket or memento of insignificant value; 
(6) infonnational material of unexceptional value; or 
(7) food or a beverage given at a l'eception, meal, or meeting away from the recipient's place of 

work by an organization before whom the recipient appears to make a speech or answer questions 
as part of a program. 

(b) The prohibitions in this section do not apply if the gift is given: 
(I) because of the recipient's membership in a group, a majority of whose members arc not local 

officials, and an equivalent gift is given to the other members cf the group; or 
(2) by an interested person who is a member of the family of the recipient, unless the gift is given 

on behalf of someone who is not a member of that family. 
HIST: 1994 c 377 s 6 
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